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CMS RULE REQUIRING UPDATED PHYSICIAN ENROLLMENT 
BLOCKS ACCESS TO HOME HEALTH SERVICES
ISSUE: The Centers for Medicare and Medicaid Services (CMS) issued an Interim Final Rule on May 5, 2010 that prohibits Medicare payment for home health services unless the physician ordering the care has an approved enrollment record in the Provider Enrollment, Chain and Ownership System (PECOS). 75 F.R. 24437 (May 5, 2010). The rule affects all claims submitted on or after July 6, 2010.
The rule is purportedly promulgated pursuant to Section 10604 of the Patient Protection and Affordable Care Act, Pub. L. 111-148, which permits payment for home health services under Medicare only when the physician ordering the care is enrolled in Medicare. Section 6402(a) of the Affordable Care Act extends the requirement to Medicaid home health services. The provisions of the Affordable Care Act are effective July 1, 2010. 

In an April 28, 2010Transmittal, CR 6856, CMS explained that it would edit claims for a PECOS enrollment record beginning October 4, 2010, but that claims would be paid up until that date. However, that position appears to be superseded by the issuance of the rule effective July 6, 2010. Such was confirmed in a recent “open Door” discussion with CMS where a CMS official indicated that any claims submitted on or after July 6 would be subject to the PECOS enrollment record requirement.

On May 28, 2010, CMS issued a Transmittal instructing its contractors to send a one-time mailing of a solicitation letter to physicians who are currently enrolled in Medicare but do not have an enrollment record in PECOS. A currently enrolled physician would not be in PECOS if the physician enrolled in Medicare prior to PECOS and no updates or changes to the enrollment information have been submitted in 6 or more years. It takes between 60 and 90 days for an updated physician enrollment to appear in the PECOS record.

A survey conducted by the National Association for Home Care & Hospice indicates that 20 to 40% of physicians ordering home health services do not have an enrollment record in PECOS. The reasons for this deficit include: errors in PECOS; delays in updates in the PECOS records; the absence of an updated enrollment since the initiation of PECOS; and the overall non-enrollment of the physician. Physicians do not face any adverse consequences for not having an enrollment record in PECOS.
Home health agencies face two simple choices where the patient’s physician does not have a PECOS record: refuse care to the patient or risk nonpayment of a claim under Medicare as well as criminal or civil liability under the federal False Claims Act.  

RECOMMENDATION:  Postpone implementation of the requirement for PECOS enrollment until January 1, 2011 to allow sufficient time to update physician enrollment records.

RATIONALE: CMS has had inadequate time to contact physicians and institute the publication of updated physician enrollment records in PECOS. Physicians have had no incentive or penalty to maintain an updated enrollment record in PECOS. While home health agencies are supportive of sensible program integrity measures, the timing of the implementation of the physician enrollment requirement jeopardizes patient care, likely triggers unnecessary Medicare spending for alternative care not subject to the requirement, and imposes penalties and significant risks on home health agencies for a physician’s failure to enroll in Medicare as well as CMS’s failure to maintain reasonably timely updates of enrollment data. 

